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Abstract

The Judicial system in Yisufzai state of Swat (1917-1969), being one of the prominent
justice system, in the whole subcontinent; evolved in short interval of time owing to
its cheap and speedy justice dispensation. In this study, the judicial system of former
state of Swat, with primary focus on procedural law, had been examined critically
from perspective of Islamic law; meaning thereby whether that law was in
compliance with Shari’ah. While carrying out this probe, the content analysis
technique of qualitative research had adopted In the course of investigation, it was
revealed that Yisufzai court had incredible similarities with the Mahkamah-e-Qada
(Islamic Judicial System) in many facets. It was found, too, that Jirga used to rule in
the Swat state, due to the absence of formal justice system. The formal courts, simple
and brief, were established in the early 30’s (thirties’); however, towards the end of
second decade the formal courts were deep rooted, settling cumbersome issues with
its complex hierarchal and prevailed set-up. Study reveals, with solid evidences, that
the appointment of Qadi by the ruler himself or with consultation from ‘Ullamas and
hiring of Vakil by the parties, were, primarily, Shari’ah based. On the same way, suit
institution, summoning defendant by plaintiff himself or Policeman, Shahddah on the
alleger of fact, swearing on defendant and oral or written pronouncement of
judgement and etc. Were entirely Shari’ah based.

Keywords: Qada, Wali seb, Islamic law, Procedure, Judicial, Bacha seb, Shari’ah, Qadi, Mahkamah,
Yisufzai, ‘Ullamads.

Introduction:

“Rome was not built in a day”,! an old age proverb, which may possibly apply to the gradual
process of evolution, from start of civilization2? to present Judicial systems. Its endless
journey, through the leaves of history, embarked from the time unknown and would run until
the end of time, mainly, for the betterment of human race, prevailing serenity among
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themselves and for thriving un-interrupted peace. Historically, this institution had gone
through the hard times, when justice was dispensed through violence until the end of 12t
century, the ways for example, ‘the trial by ordeal’3, and till the beginning of 19t (Nineteenth)
century, ‘trial by combat’ was an option in the Judicial system of United Kingdom. Some
regions took ages to know their real dispute resolution necessity: others evolved such
institution rapidly in the scores of years.

Like above, the Yisufzai state of Swat* (1917 to 1969) like other princely states, with the
passage of time, had established its various institutions for the provision of relief to its
inhabitants i.e. Yisufzais’, in particular and others, in general. Besides executive and cabinet
of Vazeers (minister), Bacha Seb,6 had introduced a prominent judicial system. Prior to this,
the region lacked well-ordered judicature for the settlement of disputes and matters of
numerous natures.” The institution of justice was established on three levels: firstly, at village
level where appeal lied to the court of Tahsil; secondly, at Tahsil level where verdict was
appealable in the court of Hakim (literally means ruler); could be rightly called High court of
that time. Above all, the court of chief Qadi (Judge in Islamic law), who besides his original
jurisdiction of state level matters, had to adjudge the appeal of aggrieved from Hakim court.8
The Justice system in Yisufzi (pushto dialect of Yisufzai) state of Swat, as discussed above,
was not only externally well-organized but also internally well mechanized. The exhaustive
study of the diverse literature on the subject indicates that procedure of ‘Adalat (court) was
systematized to the possible extent; from power of attorney to implementation. There was,
for instance, no need of written Wakalat Nama® (power of attorney); nevertheless, one could
become Wakil (advocate) by a verbal contract; elaborating the Rewdj (custom) and
perspective of Shari’ah (Islamic law) (with or without consideration) to the court.1® Dawa
(the plaint) or ‘Arzi (petition) used to be filed on specific forms of worth Pinza Paisi (five
paisas), issued from Khazana (exchequer); having official seal of royal fortress of Swat with
given specimen. Sarkadri Mirza (government petition writer) was employed for this purpose
who did not charge people for his services.!! The mechanism for evidence, for instance, was
to do Tazkiyyat al-Shuhtiid 12 before considering a person to depose, followed by their
statement and Qddi was to pen it down and cross examine, if circumstances necessitated.13
The trials did not involve delaying tactics but were swift and the law enforcement agency was
there for in time execution of the decision.!4

The mechanism and proceedings of the former Swat State, being discussed above, were,
predominantly, in line with procedure of Qada, elaborated by Shari’ah. For instance, Islamic
law affirmed the concept of Wakdlat Ndma:5; and the same was followed by the Yisufzai
court in the beginning of any case or petition. For scribing da‘wa, identical to Sarkari Mirzalé
in courts of Wali Seb, there used to be a Katib (Scriber), who used to jot down the da’'wa or
‘Arzi. The same concept of Katib had elaborated by Imam Thamarqandi narrates in his famous
work ‘Tuhfah al-fuqahd’.1” On the same token, the concept of ‘Tadhkiyah al- Shuhtud’, an
integral part of Islamic law of evidence,!® was, too, borrowed from Islamic law. Moreover,
Shahadah (the evidence), as per principles of Islamic law, had to be written down by Qadi?®
or someone who was asked by the him. The same was adopted by a judge of the Swat state.
The brief procedure discussed hereinabove, clearly pictured the aims and goals of this
research paper. The most important among these was to have deep insight of the judicial
system of the Yisufzai state of Swat (1917-1969), followed by a deep probe of the procedure
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and mechanism adopted therein. Another objective was to investigate whether that system
was really Shari’ah based or its compliant or entirely different. Finally, to know whether that
judicial system’s principles could be incorporated in the present judicial system of Pakistan,
primarily, the one existing in Pukhtiin belt.

This study is limited, mainly, to the judicial system of former state of Swat at the time of Wali
Seb and his predecessor. At that time the state of Swat was comprised Swat (the existing one),
Buner, Shangla, Kohistan Lower, and Kohistan Upper. The other contiguous states, for
example: State of Chitral, State of Amb and Dir (now called Upper Dir and Lower Dir) state,
also had their own system of governance and institutions of justice; however, these are not
covered by the present work. Moreover, the Shari’ah appraisal of the judicial system of Swat
at the time of Wali Seb and his predecessor has been carried out, predominantly, in the light
of the Hanafi School; due to overwhelmingly dominant adherents of the same school in that
said region.

Methodology:

This research has been conducted while using the method ‘discourse analysis’; interpreting
the words within a sentence, taking the context into consideration, removing the opaqueness
of debates and discussions. This, being an effective and efficient methodology in social
sciences, has been utilized at length with possible rationale. To prove a viewpoint or
elaborate it, work of the classical Muslim jurists has been used resorted - for bring more
reliable and authentic. Moreover, the secondary data has been collected for books, reputed
journals (both on line and printed), relevant websites and etc. In case of journals, only the
relevant ones to the field are resorted. To prove authenticity of the present research
endeavor, some people, primarily, those having knowledge regarding the former Swat are
interviewed. Even decedents of the Wali Swat are approached for the authentication of the
data collected. Shortly, in finding a reliable data, no stone has been left unturned in consulting
sources of authenticity. As the present work is purely related to the critical analysis of the
judicial system prevalent in the ancient Swat State form the perspective of Islamic law,
therefore, due care is made to be remained impartial and unbiased - a prerequisite of the
qualitative research. Being followed in the entire region of Swat, the Hanafi figh is used more
comparatively to other school of thought during the process of critical analysis.

Judicial system the former State of Swat - A Historical Approach:

Throughout the history, from the beginning of civilization to the contemporary nation state
system, rulers of all kinds had adopted some arrangement for justice of their own. Following
this, they established various institutions for dispensing justice to their immediate subjects.
Swat, like other Pukhtii (Pushto) speaking areas of present day (I.e. Khyber Pakhtunkhwa as
well as erstwhile FATAZ20-cum-Khyber Pakhtunkhwa, Pushtiin belt of Baluchistan and
Afghanistan), had informal mechanism for the resolution of disputes among the people.
‘Jirga’?! could be cited as it typical example. This institution, being informal justice system,
had exclusive jurisdiction over matters of diverse nature i.e. criminal, civil, revenue, tort
related conflicts and etc.

‘Da Yiisufzu state of Swat’, after coming into being, there was no proper judicial mechanism
that could ensure provision of justice to the people of Swat. In this regard, Fakhr-ul-Islam?z,
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a renowned historian, stated in his profound work, there was neither treasury nor regular
army nor any basic civil structure”. This statement indicates, though to some extent, that
there were no formal institutions for the provision of justice. The only alternate system,
previously in practice, in the local hamlets and villages was, of course, Jirga. Until the
mechanized system started to work effectively with its follow up, i.e. execution of courts’
verdict, the same system worked efficiently.23 According to Mufti Mohammad Wahab
Manglawari, after the arrival of state owned judicial system in early 30’s (thirties) of 20t
(twentieth) century, the informal way of settling dispute and conflict, apparently, obtained
secondary value right after courts.2¢ He further elaborated that Qddis were hired in every
hamlet to save people from travelling to ‘Tasil’ or a Qadi in ‘Hakim ‘Adalat’ or ‘Darul-Qada’?>

As the institution, mentioned above, evolved periodically; but the legal system and sources of
law, however, kept on changing - time and again. ‘Da Qantin Nizam’ (the legal system),
according to Ghazala Rafi, throughout the state had switched on from a secular to areligious
nature and vice-versa.2é She further explained that secular was not meant, under any stretch
of explanation, statutes identical to the one of Britishers. Laws were, however, three-folded
in nature: Rewdj (local customs), Shari’ah and few secular laws of colonial power. On the same
token, the sources for Jirgas, before the formal Judicature in Swat, were Narkh?7 and pure
Nass (text) of Islamic law.28 After formation of courts, almost same sources were adopted as
of Jirga, notwithstanding, Zarri Prikri (previous decisions or Judicial precedents) were also
made a part, whenever deemed fit. It is pertinent to mention, at this very point, that Bacha
Seb used to set up a legislative committee for newly conquered area, comprised of local
Masharan (elders), for example: Malaks (politically leading people), ‘Ullamas (religious
scholars) and Spin giri (grey bearded old men: revered by Pukhtiins at large), for devising
laws.29 On the other hand, as Shari’ah was one of eminent sources of law, therefore, on the
wishes of Bdcha Seb, a compendium of Islamic law in Pushto language i.e. Fatawa
Wadidiyyah3® was authored. Such book was consisted of two volumes:3! ‘Ibadat (matters
concerning worship) and Mu’admalat (worldly issues or problems).

Structure of the Judicial System and Procedure at the time of Wali Swat:

Everything, in order to be productive and sustainable, needs to be systematically disciplined.
The same analogy could be applied to the institutions of state. A well marshalled and dynamic
Judiciary, for example, would retain a space in the minds of people, eternally. Due to its
straightforward, expedient, swift and efficient procedural tools, the justice system of Swat
had a nostalgic feeling in the minds of its subjects-cum-inhabitants and those who read it.32
It could be understood that such procedure was adopted to make the judicial system uniform,
as well as, organized. It had been noticed, on few occasions, that administrative rulers of
numerous stages had done justified abuse of power; deviating from or altering the rules
subjectively due to their discretionary powers, if situation demanded.33 Despite the miniscule
number of disregard of law by judicature, the general mechanism, i.e. procedure, execution
and appointment of Qadi remained resolute and unchanged in the entire judicial system
across the swat state.

The mechanism of judicial system of the Yiisufzai state of Swat’ could be divided into three
main categories,3* i.e. the external matter of court, i.e. appointment of Qadi, the internal
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matter of courtroom i.e. Procedural law inside the court, and, lastly, the public level, i.e.
execution of the verdict or judgement.

Appointment of Qadi in the Qada of Wali Swat:

As far as the selection of the Qddi is concerned, Bacha Seb had not mentioned anything
expressly in his book ‘Tarikh-i-Swat’35 Most of the researchers, as well as, common people
are of the view that rulers of Swat had never delegated this power to any person or committee
but to themselves. There is no denial of this fact that final authority lied with the Walj,
notwithstanding, he had always consulted ‘Ullamas in selection of Qadi. This could pertinent
to mention that he selected graduate of top Hanafi Madrassahs, including, Dar-ul-‘Uliim
Deoband, Madrassah Mazhar-al-‘Ulim (Saharanpur) and Madrassah Shahi Fateh Puri, for
selecting them as Qadis until 1945.36Moreover, every decision of Mahkamah ‘Alia, after its
establishment, was subject to the confirmation of a committee of ‘Ullama from Darul-‘ulim
‘Islamiyah al-Haqqania,?” Saidu Sharif. In 1943, when Bacha Seb felt need of more Qadis, due
to expansion of state and scarcity of aforementioned prestigious Madrassahs’s graduates, he
decided to inaugurate an institution from where he, with the consultation of ‘ullamas, could
pick judges for his courts.38 In 1950 a committee for religious affairs was formed, formally,
headed by chairman of Faqir Khan Bahadur Martungi3? and others#® from the mentioned
institutions. Those, probably, were the‘ullamads, who he was consulting while the selection of
his judges*?.

Matters concerning the courtroom:
Those were the matters related to the appointment of attorneys or Vakils (Advocates) to
represent them before the court of law.

Hiring Vakil; was the Written Wakalat-Nama necessary?

The second category was internal affairs of court room, after the appointment of Qddi as per
the abovementioned way. The appointment of Wakil or Mukhtar was uncommon, and
attorney was only hired only in exceptional cases. An eye witness stated that only Malak*?
(local chieftain or kingpin of tribe) or ‘Alim#: (religious scholar) was, sometimes, sent to the
court for representing a party, however, there were no concept of written deeds, like,
Wakdlat Nama (power of attorney).#* It could be, therefore, inferred from the above
discussion that criteria for representing someone was not a professional degree of Law,
notwithstanding, being credible or important member of the society, such as Malak or ‘Alim,
who could speak for people, was essential.

Proceedings of the Courts in the former State of Swat:

The procedure of the courts was not hundred percent uniforms in all Tasils of the state. It is,
however, evident that proceedings of various Tdasils were brought together the mainstream.
At this stage harmonization of the proceedings was started - though to a minute level. The
proceedings were twofold; first the minor cases and the other regular cases and suits. The
former kind, according to Shah Salam Khan'’s view, was the diminutive and petty matters.
These matters were heard verbally and resolved, thereby, by Tanradar (Thanedar: station
house officer) in the very early possible time, otherwise, it had to go to the court, as well. This
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set up more seems like modern summary trialss or DRC (Dispute Resolution Council)
existing in Police of Khyber Pakhtunkhwa.46

On the similar token, the regular petition was written on a paper issued from the office of
ruler on yawa paisa (one penny) and later on reached to the price pinza (five) paisa. Such
sort of official paper was available with Tasildar, Hakim, Hakim A’la, Na’eb Mashir, Mashir,
Wazirs, Sipah Salar, Wali ‘Ahad and Wali. The Qadi, therefore, could not take cognizance of its
own as Suo Motto until the administrative head referred.*” Moreover, there was no particular
specimen for summons; however, in matter of small causes, the plaintiff was given the same
petition and he, with his application, would ask defendant to report to the court. In serious
matters the police personnel were sent to apprise the defendant orally.48

The prevailing official language of almost all other Pukhtiin areas was Persian,

notwithstanding, the first ruler selected Pushto as official language and, therefore, it became
the language of court.# The evidence in shape of witnesses or any other document was to be
produced by the one who asserted the fact, however, in default of such evidence, in order to
clear himself, the defendant had to swear.50 As per view of Sultan-i-Rome, a historian from
the valley of Swat,, ‘Munsifan Riyasat-e-Swat’ and ‘Kitab Munsifan’, was the team of Munsifan
(mediators), who used to visit the spot and would narrate the actual scenario to the ruler,.5!
It seems like the blend of present day mediators52 and commission®3 mentioned in CPC (Civil
Procedure Code, 1908). In addition, decision used to be announced orally in the presence of
both parties while judgement had to be recorded in a register.

The Post proceedings Affair or Public Level: Execution of the Judgement:

Following the internal procedure, execution was third category where effective
implementation was ensured. The subjects were rural people, having honesty, loyalty and
obedience in their blood, so, every judgement was, therefore, considered sacred. The strong
execution of judgements, probably, was due to the exemplary law and order situations.5*
There were two main reasons behind this effective implementation i.e. the influence of
‘Ullamas on people in execution, and strong law enforcing agency. In default of obedience of
judgement, the matter used to be referred to Tasildar who, as the historian mentioned, used
to send police, generally, for arresting and jailing them, or they would have to stay at Hujra
(guest house) of judgement debtors, in case of money or crops etc. until the decree was
satisfied.>s

Shari’ah Appraisal of Historical Qada of the Yiisufzai State of Swat:

The world suffered, of course, the deepest wound of injustice and lawlessness in the absence
judicial discipline and the ineffaceable scars of biasness and prejudice did not heal even after
the period of enlightenment.5¢6 Every religion, especially Madhdahib-us-Samawiyyah (the
heavenly religions) asked its followers to do and deliver justice, no matter what profession
they choose and where in life they are. Islam, on the same way, not only asked the Muslims to
be just but also to establish comprehensive principles of justice; practically proved them to
be more practicable, efficient and result oriented than any other justice system found or
evolved, so far, anywhere in the world. The Yisufzai state of Swat, astonishingly, had
reasonably the same results. Fatawa Wadiidiyyah, as mentioned earlier, was the living
example of ruler’s (wali Swat) priority of Islamic law over other laws.
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Shari’ah Appraisal of Historical Appointment of Qadi in the Regime of Swat:

As mentioned earlier, the appointment of Qadi, if analyzed thoroughly, in Swat state, was
based on several requisites. One primary requirement, although unwritten, was the deep
understanding of Shari’ah, for which the term “ilm’s7 . The same term could be found in the
books of classical fugaha of Madhahib-i-‘Arba’ah (jurists of four schools), especially, in Hanafi
school of thought.>8 After studying the judges of judicial system of the former swat state, it
could be said that other basic requirements of Shari’ah, for example, ‘agal (sound reason),
Buliigh (age of majority), Islam, Hurriyyah (free and not slave), al-Basr (eye sight), al-Nutq
(speaking) etc.59 were also present in them. Another similarity could be noticed that the ruler
of Swat either himself used to choose, or would ask the experts, as we analyzed, earlier, that
he used to ask ‘Ullamass® to help him in selecting the Qadi. Al-Mousti’atul Fighiyyatul
Kuwaitiyyah discussed these two cases of appointment while citing some classical books.6!

,,,,,
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The above citation meant that when a ruler wanted to appoint the Qadyi, if he had the idea of
people and he knew that who is good for Qada’, he would appoint by himself. However, in the
absence of such knowledge he would ask experts for guidance. . Upon successful procedure,
he would write a contract, whereby he (the newly appointed Qadi) would pledge for what he
is appointed. Moreover, he (Ruler) would ask him to fear Allah, to be steadfast in Qada and
ask those who know (‘ahli ‘ilm), investigate into the life of witnesses, mediate over the
evidence, ensure the property of Wagf (trust) and orphans are not misappropriated etc..
Before the actual proceedings, sometime Wakil, being ‘Alim or Malak, was sent to the court
for speaking on the tribe’s or party’s behalf with or without written power of attorney.
Shart’ah, on the other hand, agrees to the large extent with this, legitimizing conferment of
verbal and written power of attorney both.63
Another predominant similarity could be pointed put in the matter of Da‘wa and ‘Arzi that
was written by a judicial officer called ‘Mirza’. This Da’wa and ‘Arzi were used to be written
on a specific blank paper, issued from the central office of the ruler in capital. Islamic law, on
the other hand, had offered the same method for Da’'wa. In this regard ‘Imam al-thamarqandi,
a renowned jurist of the Hanafi school, stated:

“In our times the scriber (in the court) used to write down plaint in the register of plaints and
would leave the date slot (unwritten). Moreover, the written statement was not written
(therein), followed by the name of witnesses. Then a blank space was left between two lines.
When this plaint was instituted to the court, the Qadi would write the date himself, and the
written statement would be written on the predetermined page.” ¢4

The above excerpt clarified that a specific judicial officer was appointed for the purpose of
scribing, although. His entitle of the job might not be same as of Yisufzai state’s Mirza, but the
job was almost identical. Like Mirza, the Da’'wa and ‘Arzi were written in a special register
that had been issued, occasionally and as per need, by state. Astonishingly, the evidence
system of the state, almost in its entirety, was Islamic as one had to provide evidence of what
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fact he alleged, otherwise, the opponent had to swear by God. The same process of evidence,
as of swat state, is elaborated by scores of fuqaha in their classical literature, bolstered by
Hadith offered the same in a legal maxim as, "SI 2 e (uaills (224 e 250”7, “the onus to
prove (evidence) is on one who alleges the fact, and the Yamin (swearing) is on one who
denies the fact”.65 Evidence was further, in the former Swat state, used to be preserved in
written form. Islamic law, on similar lines, put emphasis on reducing the Shahadah (evidence)
into writing to ensure the justice.6®

There were some more similarities within the procedure, apart from abovementioned. The
official language of the courts in Swat state was Pushto. As far as the court language is
concerned, Shar’ah had never made Arabic language essential for the process of court. It had
been noticed from the exhaustive work of classical fugaha that languages other than Arabic,
for example, Persian etc. also remained official languages.6” Therefore, could be said that
Pushto, being procedural language of Swat state’s courts, was in line with Shari’ah, This
conformity could also be proved on the basic ‘Uorf wal ‘Addah (custom and habit) - a
recognized source of Islamic law. Another similarity surfaced in the concept of Munsifan of
Yisufzu state of Swat which, predominantly, was analogous to the notion of Hakam or Hakim
in the process of Tahkim¢ (mediation). 6 Moreover, like Islamic law, verdict used to be
declared both in written and oral form.”°

Execution of the decree in former Swat state: Shari’ah appraisal:

As previously mentioned that secret behind good law and order situation in Yusufzu state
was its strong law enforcing agency. This strong enforcing body, indeed, compelled a
judgement debtor to do or pay what he owed. Moreover, execution of small cases was the
responsibility of Tanradar while execution of the complex cases was responsibility of the
court’s assistant Islamic law, on the other hand, made ‘al-quwwah’ (the force) as an
indispensable tool for the enforcement of courts’ decision. .71

Implications of Research:

The present piece of work elaborates, with solid evidences, the historical judicial system of
former Yisufzu state of Swat and its Shari’ah appraisal. This institution, of course, occupied a
prestigious position and, therefore, had been enjoying a distinguished place in the hearts of
the people. . Owing to this fact, that judicial system could be still applied in the country in
general while in the region of swat in particular.

Social Implications:

This research endeavor would, no doubt, have remarkable implications on the common
people, as well as, on scholars and researchers. If this simple procedural law (which was
existing in the valley of swat) is implemented, particularly in the rural areas of KP, the people
would feel nostalgic about the law. Moreover, it would be more acceptable for the people as
it would entirely rely on their old Rewdj (custom). By the same token, this paper would be
very helpful for those researchers who are investigating various issues related to customary
laws. It would also open new avenues for the students of Islamic law to study local justice
system of different localities i.e. Jirga, Panchayat etc. and their Shari’ah appraisal as well.

= Al Khadim Research Journal of Islamic Culture and Civilization, Vol. I1I, No. 2 (April - June 2022) =



Judicial System of the Swat State in the Regime of Wali Swat ... [9]

Institutional Implications:

Implementation of the historical judicial system, prevailing in the typical valley of swat,
would not only display benefits on society but would also bear fruit in the shape of
institutional reforms. To unburden the Pakistani Judiciary, a duty falls on the shoulder of
Police who should settle disputes. Semi-judicial role, of Tanradar, as was in Yisufzu state of
Swat, can be reactivated at police station. In addition, the judicial set-up from Kachehri (Tehsil
courts) up to highest level, for the Pukhtiin belt of Pakistan, may be kept in line with the
judicial system of the former Swat state. Furthermore, the procedural law, provided by
Shari’ah, must be taken into account in the process. Taking such steps would rule out the
probability of vexatious and frivolous cases; which has over-burdened the work of judicial
system of Pakistan.

Conclusion:

Necessity is the mother of invention, is fairly true to the judicial institution of world; for the
reason of emerging conflicts among the people from Stone Age to this modern arena. The
primary focus of present research was, in first place, to investigate introduction of judicial
system to former Yisufzu state of Swat (1917-1969); by probing into detailed procedure of
the court, from perspective of history. The comparison of such system was also made with
the Qanin-al-‘ljra’at of Shari’ah (Islamic Procedural law). History narrates that in the first
decade of the former Swat state, the formal judicial institutional structure was absent and,
therefore, the disputes had to be settled through ancient, informal but very effective justice
system known as Jirga. In the second decade (of the state), the institution emerged and by the
end of the same period it had got into shape. After establishment, the law kept wobbling
between religious and neutral, however it ended up in the threefold system: Kali Rewaj (local
custom), Sharyat (Shari’ah) and few of the laws of colonial powers. Moreover, Zarri Prikri
(Judicial and Jirga precedents) were also considered primary source for the purpose of
adjudication. When a new area was conquered, Bdacha Seb (first ruler) used to form local
legislative committee (Jirga) for legislating according to the injunctions of Islam. For solving
the issues of public, Fatawa Wadiidiyyah (a complete set of Islamic law) was issued - both at
individual level and state level. The Judicial mechanism, besides some immaterial
irregularities, was uniform throughout the state which, through this research, had been
divided into three categories i.e. external, internal procedure and post proceeding affairs. The
final authority of choosing a Qadi was with Wali seb. However, it could be pertinent to
mention that he used to consult ‘Ullamato choose best graduates for nominating them as
Qadi,. The graduates of the top Islamic institutions of Hanafi school, for example, Dar-ul-
‘Uliim Deoband, Mazhar-al-‘Ulim (Saharanpur) and Madrassah Shahi Fateh Puri were always
preferred during the process of appointment. After 1945, the judges were, however, chosen
from domestic and self-established (by the Ruler) institution Darul-‘ulim ‘Islamiyah al-
Haqqania’?, Saidu Sharif and etc. Later on in 1950, a committee for religious affairs was also
formed, perhaps, for the same purpose. The second category that was comprised of hiring
advocate and Internal affairs of courtroom were quite uniform in the historic justice system
of swat. The Malak and ‘Alim or such other representative could represent his tribe or
fraternity. For that purpose, a Wakalat Nama (written deed) was not obligatory; as there was
no burden on the court for hiring Wakil or Mukhtar. The proceedings could further be divided
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into two parts i.e. the summary trial and elaborate procedure. In the former, no stringent
procedure was observed; although, issue used to be settled, amicably, by Tanradar?? while
using his authority. However, all that in small cases. The ordinary suits and the unresolved
disputes from Tanraddr used to be instituted to various administrative figures on a special
stamp paper. Moreover, no specimen was followed in writing ‘Arzis (plaints and petitions).
The plaintiff used to serve the oral summons himself, notwithstanding, in criminal or in high
profile civil matters policemen were dispatched for the same purpose. Being official
language, all oral and written proceedings were held in Pukhto, even in major circuits of
Kohistan including Dubair, Kandia, Pattan, Dasu and Bahrain. Munisfan was another
prominent feature of Yisufzai courts, used to work as mediator. The third category, being
post proceedings affair, was execution which the judges would do immediately of petty
matters. Other executions were, however, the responsibility of the law enforcing agency i.e.
Police of Wali. An exhaustive study proves the resemblance of Yisufzai procedural law with
the one of Shari’ah. Islamic law agrees with the consultation process of the ruler with eminent
‘Ullamas in appointing the judges; Waliyani (both rulers of) Swat used to do. Shari’ah agrees
with their (rulers) way of appointment of Qadi by themselves (when they have knowledge)
or with consultation from ‘Ahli ilm if they do not have a good idea. On the similar token, the
former Swat state used to appoint Vakil with or without Wakalat-Nama, which had not
broken any principle of Islamic law. Writing of suits, in the former state of swat on specified
stamp paper, was also in line with Shari’ah. Fugaha had used the word ‘Katib’ for Mirzad in
their classical work. Instead of writing on stamp paper, however, they used a term Safhah-
tu-al-Kitab al-da’wa - a concept that was almost identical to that of stamp paper. The practical
procedure of evidence in the Yiisufzai court seemed to be entirely borrowed from Shart’ah.
The number of witnesses for each crime, Tadhlgiyyah-ty- aI-.)S'hlghlZd and, above all, Qa’edah al-
Fighiyyah (Islamic legal maxim) " S (a e Gaill 5 ¢ 238 e 201774, predominantly, seemed to
be used practically in the courts of swat. As far as the language was concerned, Islamic law
did not bind nations to any particular language to be made official language; therefore,
making Pukhto as official language was not against Shari’ah. Yet another semblance could be
noticed on the concept of Munsifdn, seemed to be borrowed, too, from Shari’ah. Islamic law
also offered Tahkim, and the same was followed in the former state of swat. Similarity could
also n be seen between Shari’ah and Yisufzu ‘Adalat (court) at the stage of post proceedings
affair where function of Tanfidh (execution) took place. As the judge in Wali’s court used to
execute himself his decision or would assign the same to Police personnel for lengthy
execution. The same concept could be found in Shari’ah .
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